
To yell or not to yell? 
Tarzan trips a trademark hurdle

Darling of businesses? Perhaps not

For several years, it’s been possible to trade

mark not only logos and words, but also

shapes, colours, smells and even sounds –

provided they can be represented graphically.

In a recent decision the European trade mark

office (OHIM) stated that sounds incapable

of being represented by musical notation will

not be able to be registered as a Community

Trademark. The decision related to an attempt

by Edgar Rice Burroughs Incorporated, the

estate of the deceased author and creator of

the Tarzan character, to register the now

famous Tarzan “yell”. It was believed that

the yell could make a vast sum of money 

via mobile ring tones across the EU.

The yell, famously delivered by Johnny

Weissmuller in the MGM movies of the 1930s

and 40s, was represented in the application by

two pictures, one a wave form representation 

of the yell and the second a spectrogram

which displayed the frequencies of the

yell. On appeal the OHIM found that the

pictures were “not capable of serving as a

graphic representation of the applied for

sound”. The pictures failed three points of

the “Sieckmann” test, a seven-point test used

to decide if something can be registered as a

trademark. As neither picture could be read

like musical notation, the pictures were said

not to be self-contained, clear or intelligible.

A further application has now been made

using a sound file, but at the time of going

to press a decision had yet to be made.  

Someone ought to ask Cheetah what he

thinks of it all.

More information from Martin O’Neill:
mon@wjm.co.uk

In his pre-budget report Alistair Darling

outlined changes to the Capital Gains Tax

(CGT) regime for individuals, trustees and

personal representatives, including:

• The withdrawal of taper relief.

• The withdrawal of indexation.

• A new single rate charge for CGT of 18%,

effective from 6 April 2008.

Whilst these changes were broadly beneficial to

most taxpayers, they increased the tax payable

on gains realised from the sale of a business or

business assets from an effective rate of 10% to 18%. 

This proposed change provoked fury in the

business community who described the

changes as a disincentive to growing a business.

Their fury led to extensive lobbying taking

place. The Chancellor has now bowed to

public pressure and introduced “Entrepreneurs

relief ” for such gains.

So, from 6 April 2008 we will now have:

• An effective rate of CGT of 10% that will

apply to the first £1m of gains that qualify

for relief. The excess of over £1 million will

be charged at the normal rate of 18%.

• The £1 million limit will be a cumulative

lifetime total and qualifying conditions

must be met for a period of one year. 

Depending on your precise circumstances, the

change may mean that selling your business can

be completed on a more orderly basis rather

than rushing to complete before 5 April 2008 to

ensure you pay tax at an effective rate of 10%.

More information from Brendan Kelly:
bjk@wjm.co.uk


