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WELCOME TO BUSINESS AND LIFE

Two key articles focus on selling your
business. The first examines the
emotional lead-in to making the
decision to sell and the second distils
our experiences of the key aspects in
any transaction – some may surprise you. 

Our guest writer is Derek Forsyth of
Campbell Dallas LLP. His incisive
commentary on Graham Bell’s Business
Reconstruction article is particularly
welcome at a time when business
reconstruction has been hitting the
headlines. 

If you would care to comment on
Business and Life or any articles in this
issue, please email me through
cjb@wjm.co.uk.

“With Tom’s arrival, we can now offer
services in divorce, separation, child
contact and residence disputes and 
all other family law issues. As we are
specialists in family businesses and
business families, we come across family
law issues regularly, which can impact
negatively on both the family and its
business. Tom’s presence at WJM means
we can now offer a one-stop shop to
these clients, and can better help them
to resolve their problems.”

Tom said, “There was a perfect synergy
between WJM and the services in which 
I specialise. I am delighted to be joining
the firm and I’m looking forward to
working with the renowned family
business team, and to helping WJM
develop this practice area.” 

We regarded the opportunity to add
Tom’s expertise to our service roster as
perfectly complementary to our policy 
of organic growth, which has seen 
us consolidate our position in the
marketplace as the key provider of
services to family businesses and the
business families which run them. We 
are delighted to welcome Tom to WJM.

In this edition of Business and Life we are emphasising the first
part of the title – Business.
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We are delighted to announce that
Family law expert, Tom Quail, has
joined Wright, Johnston & Mackenzie
to head up a new Family Law group. 

Chief Executive Graham Bell said,
“Tom is a Solicitor Advocate and an
accredited Family Law Mediator who
is trained in Collaborative Law so his
skills provide a fantastic opportunity
for us to expand into new areas.”



WJM – How do collaborative lawyers

help couples who are in difficulties?

Tom – Even though they would like to
reach an agreement, separating couples 
are often unable to talk to each other
effectively and can be unable to resolve
crucial issues relating to their children or
financial affairs in a constructive way. 

In these situations family lawyers with
collaboration and mediation skills can help
clients reach an understanding and find 
a workable solution without resorting to 
the adversarial nature of court proceedings.
The process is not suitable for all situations
and, sometimes, court action cannot be
avoided but the techniques do offer a
practical alternative. 

WJM – How does it work in practice?

Tom – Collaborative law is an alternative
method of dispute resolution. The
collaborative approach uses a series of 
open meetings between collaboratively
trained lawyers and their clients. This
achieves improved control of the resolution
process, reduces costs and gives a more
socially responsible outcome which clients
find acceptable. It can help to avoid
misunderstandings as each party collaborates
to find a mutually acceptable solution.

As collaborative lawyers, we provide legal
advice and guidance throughout the
collaboration process. The process may
enable separating couples to come 
to agreed settlements without having to
endure adversarial court proceedings and 
a court imposed solution. Collaboration 
is not always suitable, though, and a
measure of trust is required on both sides. 

WJM – What about the wider family? 

Tom – For the wider family, Family
Mediation can help to find workable
solutions to crucial issues concerning
children and finances. It can be used 
at any stage of a separation or divorce,
including post-divorce. It works by allowing
conflicting families to communicate
effectively and consider options to work
through their, often wide, differences to
come to an understanding. The family
mediation process can be very useful in
helping parents agree on what’s best for
their children.

Family mediators are trained to help people
identify issues arising between them in 
a calm, constructive and understanding
manner. Once identified, the mediation
process develops options for resolving these
issues and problems, allows each option 
to be considered and helps understanding
to be reached in a voluntary process. 

WJM – What skills do mediators bring 

to a family dispute?

Trained mediators not only know relevant
family law but also understand family
dynamics and behaviour. A trained mediator
is sensitive and alert to power imbalances
within a relationship, and to other behaviour
or influences which could affect the
mediation process.

In these situations, family lawyers with
mediation skills can help clients reach an
understanding and find a workable solution
which is acceptable to all. 

WJM – Is there anything to watch out for?

Tom – Collaboration and mediation are 
not suitable for every situation, although 
we would urge separating couples not 
to dismiss them out of hand. Both need 
a willingness by the separating couple to
work towards an acceptable solution. Sadly,
sometimes that willingness is not there.
What these techniques do offer is the ability
to move away from an adversarial “I’ll see
you in court” situation to one which is less
stressful on separating couples – especially
if children are involved. 
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A Q&A WITH TOM QUAIL

WJM’s newest partner, Tom Quail, is an accredited specialist in Family Law. He is also an accredited Family 
Law Mediator and a Solicitor Advocate. If that wasn’t enough, Tom also practices Collaborative Family Law 
to interdisciplinary standard and is a member of the Institute of Accredited Collaborative Practitioners.

We asked Tom to explain more about collaborative law and mediation and how they can work for family law.

More information from Tom Quail: tlq@wjm.co.uk
Tom is accredited by the Law Society of Scotland as a Family Law Specialist and Family Law Mediator
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Contracts of employment

To begin with, employers have a statutory
obligation to provide employees with a
written statement of the particulars of their
main terms and conditions of employment
not later than two months after they start
employment. Accordingly, all employees
should be issued with a statement of terms
and conditions of employment or a contract
of employment within two months of their
start date. On the acquisition or disposal of
a business, the employees retain their terms
and conditions of employment. 

Employees who have not been issued with
such a statement or contract can make 
an application to the Employment Tribunal
for a declaration of their main terms and
conditions of employment. Further, any
employee who has not been issued with 
a statement of terms and conditions of
employment and who brings a claim to 
the Employment Tribunal and obtains an
award can also make an application for
additional compensation for the failure 
to provide the statement of terms and
conditions. In those circumstances the
Tribunal must award a minimum of two
weeks’ pay and may, if it considers it just
and equitable in the circumstances, award
the higher amount of four weeks’ pay. 

Accordingly, the first question to be asked
when acquiring a business is “Do all of 
the employees have either a statement 
of particulars of main employment or a
contract of employment?” Buyers will also
be interested to know whether or not any
employees have outstanding grievances 
or disciplinary issues and, in particular,
whether or not any employees have
intimated claims or have taken claims 
to the Employment Tribunal. 

Considering TUPE

The Transfer of Undertakings Regulations,
better known as the TUPE Regulations,
provide extensive protection to employees
in circumstances where the assets or
undertaking of the business are acquired 
as opposed to an acquisition of the business
itself or shares in the company running 
the business. 

The Regulations apply where there is a
transfer of an undertaking of the business
or part of an undertaking to another 
person and where there is a transfer of 
an economic entity which retains its identity
after the transfer.

What then transfers? Put simply, the
contracts of employment will transfer to 
the party acquiring the business, which
means that all rights, powers, duties and
liabilities under and in connection with the
contract of employment will transfer to the
party acquiring the business. Accordingly
the buyer will assume liability for any acts 
or omissions on the part of the previous
employer. The only exception is that rights
under occupational pension schemes do 
not transfer. A word of warning, however 
– all other non-occupational pension rights
will transfer. 

In a transfer situation, the seller has an
obligation to consult and inform in relation
to the affected employees and likewise 
the buyer has an obligation to provide
information as to the legal, economic 
and social implications of the transfer. 

A failure to properly consult and inform 
can result in claims to the Tribunal for
awards of compensation of up to 13 
weeks pay.

MANAGING EMPLOYEES 
WHEN A BUSINESS CHANGES HANDS

More often than not employees are one of the biggest assets of any business.

More information from Martin Stephen: mss@wjm.co.uk
Martin is a Law Society of Scotland Accredited Specialist in Employment Law

Managing the workforce is a skill. Respecting your employees’ entitlements is a necessity. The law provides
employees with a large number of legal rights, all of which have to be recognised when a business changes hands.
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Insolvency transfers

The transfer of the business of an insolvent
employer is still, on the face of it, a transfer
of an undertaking which falls within the TUPE
regulations. The Regulations however draw 
a distinction between “relevant insolvency
proceedings” and “bankruptcy or other
analogous insolvency proceedings”. Relevant
insolvency proceedings are described as
those proceedings which have been opened
“not with a view to liquidation of the assets
of the transferor and which are under the
supervision of an insolvency practitioner”
whereas, bankruptcy or other analogous
insolvency proceedings normally result in 
the liquidation of the transferring employer. 

The distinction is a significant one because
the Regulations apply in the case of relevant
insolvency proceedings and therefore the
contracts of employment of those employees
employed by an employer in relevant
insolvency proceedings will transfer. The
contracts of employees employed by an
employer involved in bankruptcy or analogous
insolvency proceedings will not transfer. This
allows the party acquiring the business in the
latter case to cherry pick employees without 
a risk of inheriting pre-existing claims. It also
means such employees are starting afresh
and can therefore be issued with new
contracts of employment. Employees taken
on after 6th April 2012 do not acquire the
right not to be unfairly dismissed until they
have acquired two years service. 

The message is clear – particular care should
be taken to ensure that all employees have
relevant and up to date contracts of
employment or statements of the main
terms and conditions of their employment. 

If you are buying a business or selling a
business, the TUPE Regulations can throw an
unexpected spanner in the works if you have
not planned properly. The WJM Employment
team, including our HR manager service, HR
Assist, can work with you to smooth out the
bumps on the road to completing the sale. 

Martin Stephen
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Many employee buy-outs follow the
decision of an owner to retire and WJM 
has helped out in a number of such
situations. For instance, the move of
Stewart-Buchanan Gauges to employee
ownership is a prime example of where 
an employee buy-out from the retiring
owner kept the company going and
preserved 150 local jobs. 

Based in Kilsyth, Stewart-Buchanan Gauges
manufactures and exports valves and
pressure gauges worldwide. These specialist
valves and pressure gauges are used in a
diverse range of sectors, including oil and
gas, petrochemical, pharmaceutical, food
and drink, and heating and ventilation. 

Like many owners, Frank Phair, who had 
led the company since the early 1970s, 
was faced with a succession dilemma. 
He wanted to secure the future of the
business in the local community and create 
a structure that would enable further
growth. Most importantly he wanted to
avoid a sale to a competitor which could
result in relocation, redundancies or closure. 

With a little help from Baxi Partnership and
WJM, employee ownership was explored
and earlier this year an Employee Benefit
Trust was created, which acquired the
company’s shares from Frank. 

Speaking at the time of the acquisition,
Frank said, “The business has a long
relationship with Kilsyth and I was
determined that it would be retained 
here, rather than be sold to a competitor.

The company is now in great hands, and 
I wish the new employee owners every
success.”

Frank’s view is a common one amongst
owners wanting to sell. Loyalty to a place, a
community and a workforce is highly valued
by such owners and they often choose to
sell to their workforce to keep the business
in its home community. 

There is ample evidence suggesting employee
owned businesses tend to outperform other,
more traditional, types of business – not just
in terms of profitability but in other areas
too. Amongst the employee owned
businesses we’ve worked with, we’ve seen: 

• g3baxi Partnership Ltd, an employee
owned oil and gas consultancy, winning
the Queen’s Award for Enterprise.

• Child Base Ltd, which is the UK’s 
largest private child care company, being
ranked the 13th Best Company to Work
For in the Sunday Times’ annual list.

• Highland Home Carers Ltd, a home 
care provider based in Inverness,
winning the Global Energy Award for
Excellence in People Development, as
well as doubling their turnover since
their employee buyout in 2003.

• Clansman Dynamics Ltd, a robot
manufacturer based in East Kilbride
which exports 90% of its products,
increasing its turnover by over 60%
since their employee buyout in 2010.

EMPLOYEE OWNERSHIP 
GATHERS PACE AS BUSINESS MODEL

In the United Nations Year of Co-operatives, employee
ownership is gathering pace as a business model. 

Ewan Hall
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Whilst employee ownership still isn’t
widespread, its many successes mean 
more business owners are looking at it 
to solve their succession issues. Our team,
led by Ewan Hall, is currently advising on
several employee owned start-ups and
transitions across the UK. 

Ewan’s view is that “Employee ownership
can maximise the potential of an organisation
and its employees. By truly engaging
employees in their businesses, employee
owned companies usually outperform
conventionally owned businesses while 
also securing the ownership and future 
of the organisation.” 

The team has also been commissioned by
the Employee Ownership Association, the
sector’s trade body, to produce a guide on
employee ownership which will be launched
in November. 

There is also momentum growing for
changes to the law to encourage employee
ownership. July 2012 saw the publication of
The Nuttall Review of Employee Ownership,
a report commissioned by the Department
for Business, Innovation and Skills to review
options to encourage the growth of
employee ownership. WJM contributed to
this review and the hope is that many of the
recommendations of the report are adopted
by the government and that the benefits
and successes of employee ownership
continue to grow across the UK.

  
    

More information from Ewan Hall:
esh@wjm.co.uk

“THERE IS AMPLE EVIDENCE SUGGESTING EMPLOYEE OWNED BUSINESSES
TEND TO OUTPERFORM OTHER, MORE TRADITIONAL, TYPES OF BUSINESS”
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BUSINESS RECONSTRUCTION – PART ONE

When the business hits a crisis, another
great skill is working out whether the
business plan is strong enough to survive
reconstruction. When creditors are affected
by a reconstruction, part of the trust in the
business relationship is damaged. The
damage is even greater when the old
business goes into liquidation or
administration. 

When a new business follows from formal
insolvency of the old one, the effect of
damage to relationships is equivalent 
to a car crash. Only very determined
management can navigate the car crash. 

All stakeholders (including bank, employees
and suppliers) will ask questions of
management as they evaluate the risk of
dealing with a business at whose hands

they have previously suffered loss. A clear
vision and plan is needed to win the
support of stakeholders. In some cases 
the important stakeholders are more 
than the obvious business ones.

Here are four brief case studies to 
highlight some relevant issues. In the first,
stakeholder support was faltering but 
the issue was addressed without formal
insolvency. In the second, issues within a
family led to a lost opportunity to continue
the business. In the third, the family bought
back the business as the best route to 
avoid knock-on damage into other family
business interests. In the fourth case 
study, reconstruction using insolvency 
fully resolved the crisis being faced by 
the business and success has followed. 

A Building Company

This business has a vision of being the
leading UK supplier of pre-fabrication
building systems. 

The business issue was uncertainty as to the
continuation of support from their principal
bank. The bank had two concerns: firstly,
the quality of financial information being
provided to them and, secondly, the lack 
of key performance indicators relating to 
a hefty investment in a foreign subsidiary.

To address this issue, the bank insisted 
on replacement of the existing financial
director by a temporary financial director 
to ensure implementation of improved
financial systems. The result is re-engagement
with the bank as a key stakeholder.

Running a profitable business is a great skill – not everybody can do it.
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An Electrical Supply Company

This was a second generation business
retailing electrical consumer goods. Six
siblings were actively involved in the
business including occupying the key
management roles. 

The business’ customers frequently bought
goods on credit so a key dimension of the
business model was supply of consumer
credit, often involving customers on low
incomes. The business had started to
progress towards a credit and savings model
where, for example, a TV would be fitted
with a coin operated meter which, to
operate, required payment of the credit
instalment due and also a surplus amount.
On collection of the coin box proceeds, 
the business reimbursed the surplus to 
the customer who, by that route, had
generated savings.

The business issue was withdrawal of bank
support. The bank could see family issues
putting pressure on business revenue
streams and, in the circumstances,
withdrew their backing. They appointed a
receiver who completed the change in the
business model to coin operated goods and
then sold the business to a third party who
has been successful going forwards. The
family received nothing from the sale of the
business and are now no longer in business
together or connected through shared
ownership of other assets.

A Manufacturing Company

This was a first generation coach building
business involving dad as investor and his
son as manager. When the business traded
into insolvency, the dominant aim was to
mitigate damage to the other asset
categories owned by the family. 

When the bank appointed a receiver, the
family supported a purchase of the business
and assets from the receiver. 12 months
later the business was sold to a third party
generating a return to the family. 

In this case it was clear that dad viewed 
the business from an investor’s perspective.
He wanted to help his son financially but
not at the expense of damaging the overall
family wealth. The son now helps manage
the father’s property interests – hands-on
management but from an investment
perspective in that there is a right time to
buy and a right time to sell property assets.

More information from Graham Bell: gb@wjm.co.uk
Graham is a Law Society of Scotland Accredited Specialist in Insolvency.

A Retail Company

This was a second and third generation
family business involving a father and son 
as hands-on managers. The business vision
was to be a leading retailer of teenage
fashion with outlets in all major UK towns
and cities. The business issue was fixed-term
property lease costs which were becoming
an increasing proportion of reducing
margin, mainly caused by new competitors
negotiating significantly better lease terms
in a difficult property market for landlords.

The father could see this situation very
quickly leading to a loss-making future. 
The decision was taken to use formal
insolvency as the route to renegotiate 
terms with the business’ landlords. 

The clear definition of the business issue and
emphatic action has resulted in improved
landlord terms and business profitability.
Stakeholder support from the bank, employees
and suppliers was maintained throughout
the process. The shared dream of father 
and son managing a successful business
together is continuing.

Conclusions

When a business is in crisis, there is no
luxury of time to define whether there is the
right quality of vision or enough passion to
be in business together. Both, however, will
be severely tested during a reconstruction
process so, before trying to resolve a crisis,
it is important to take stock on both. 

If you want the support of stakeholders
(bank, employees, suppliers and key family
members) going forward, you will need to
clearly transmit both passion and vision.

Graham Bell
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BUSINESS RECONSTRUCTION – PART TWO

THE ACCOUNTANT’S VIEW
We are delighted to welcome Derek Forsyth from accountants Campbell Dallas LLP as a guest
contributor. Here Derek gives an insolvency specialist’s view of corporate reconstruction. 

Graham Bell’s article examines the impact of
reconstruction, which may involve a formal
insolvency process, in a number of different
scenarios. He highlights many of the issues
central to negotiations with, and winning
over, the various stakeholders, each of
whom may have different priorities. 

From an Insolvency Practitioner’s viewpoint,
corporate reconstruction can be actioned
outwith a formal insolvency process, so long
as agreement can be reached with all
stakeholders. In an ideal situation this most
commonly works when the inherent
difficulties in the business are identified at
an earlier stage, allowing time to negotiate
with the various stakeholders and deal
separately with each of their interests.

An increasingly common scenario involves
an unmanageable build-up of creditor
pressure, whether via trade creditors, HMRC
or the Bank (or all three!) on the one hand,
and difficulties in obtaining new funding on
the other, combined with a lack of time. In
such circumstances, reconstruction through
a formal insolvency process will give the
company creditor protection and allow an
Insolvency Practitioner to assess the position
and effect a reconstruction. 

The implications of Administration and
Creditors’ Voluntary Arrangements (CVAs)
have been widely publicised in recent times.
In addition, Liquidation can also be an
option. Under Administration, there is the
option of acquiring either the shares or only
the business and assets of a company.
Under a CVA, the company retains its
existing corporate identity, with a set
dividend being paid out to the creditors
going forward over a period of time, subject
to agreement by shareholders and creditors.
Liquidation is, in reality, an option where
there are fewer prospects of the business
re-emerging as a going concern.

In assessing whether a reconstructed
business will be successful, a number of key
issues need to be addressed, some of which
were brought out in Graham’s case studies.
Essentially the business in its existing state
has, for whatever reason, not worked – if 
it is to succeed second time around, there
must be fundamental change. 

The first key issue is whether a reconstructed
business is actually viable. It is all too easy
for companies to jump into a reconstruction
process without fully assessing the reasons
why the existing business has failed. Part of
any assessment will involve detailed scrutiny
of the management team and structure.
Any difficulties in the prior business must be
resolved before reconstruction can proceed. 

Secondly, and in relation to funding: a
reconstructed company will, invariably,
require an element of new money, either 
to cut a deal with the creditors or to acquire
the business and assets from insolvency. 

If this money has to be sought from
external funders, such as a Bank, then
funders will require a robust business plan,
fully supported by budgets and projections
to justify the investment. In view of the
reconstruction process, the plans will be
more critically appraised by the Bank, who
will expect to see regular and accurate
financial information going forward,
including reporting against key performance
indicators which can be compared to 
the projections. Particularly in these times,
the relationship with the funding Bank is
absolutely crucial. Banks don’t like surprises
and it is imperative that the relationship
with the Bank is properly managed and
controlled, even if it’s not always good news.
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Derek Forsyth is a partner within 
the Business Recovery and Insolvency
Department of Campbell Dallas. With
over 20 years experience of turnaround,
reconstruction and insolvency, he is 
well placed to offer clear and direct
advice to companies in difficulty, and 
is regularly referred work by banks 
and fellow professionals.

More information from Derek Forsyth:
derek.forsyth@campbelldallas.co.uk or 
Graham Bell: gb@wjm.co.uk

Customers – there would be no business 
at all without a customer base and, where
some form of reconstruction or insolvency
has taken place, customers may look at the
option of placing their business elsewhere.
It is critical that the new management 
team get round and retain as much of 
the existing customer base as possible to
maintain or increase the turnover level. 

Creditors – the reconstruction process will
often lead to creditors suffering significant
losses and, against this background, they
may have to be persuaded to supply the
reconstructed business. However, in the
current economic climate, they are unlikely
to want to lose business. 

Employees – the impact of retaining all, 
or the majority, of the business’s workforce
should not be under-estimated. 

Whilst there may be a few casualties
amongst the workforce, the transferring 
of employees as part of the reconstruction
can be a complex legal process – see 
Martin Stephen’s article on page 2. It
requires detailed consultation with the
workforce and other interested parties,
perhaps trades unions. The threat of
redundancy is unsettling, and if key
employees have not bought in to the
reconstruction process, there is a clear risk
of short term interruption to the business
which may not ultimately be recovered. 

As demonstrated in Graham’s case studies,
each potential reconstruction situation has
to be considered on its own individual merits.
The principles set out above will determine
whether a business can successfully navigate
its way through a reconstruction process. 

Whilst avoiding insolvency is preferable in
most cases, a formal insolvency process is 
a valuable tool to be considered as part of 
a corporate reconstruction process. 

In our experience, the most successful
assignments for Insolvency Practitioners 
are those where we become involved at an
early stage, where the stakeholders have 
the vision to anticipate future difficulty. We
would recommend that professional advice
is taken at the earliest possible stage to
facilitate the process. While it is human
nature to hope that a problem will go away,
it rarely does, and the later things are left,
the fewer options will generally be available.

Looking now to other stakeholders in a reconstructed business, each of them has different
priorities which have to be managed. 
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Ownership matters

What if the next generation is neither
willing nor able to take over the business;
does that make a sale inevitable? 

If your family would not consider
themselves to have a “family” business
without a family member at the helm,
but there is no one who is able and
willing to do the job, then maybe it’s
time to sell. The alternative would be to
recruit outside managers and move the
business to being family owned but not
family run. Here the family needs to be
willing and able to be active owners who
govern and oversee their investment in
the business. Governance structures and
processes in your business will then need
to take account of the separation and 
the balance of powers between owners
and their board.

Another interesting ownership dimension
that might affect your business is the role
of trusts and trustees. Sometimes when 
a trust has been set up to hold shares in a
private company, the trust makes it clear
as to how the trustees should act if the
opportunity ever arises to sell the shares.
In the absence of such direction – and
possibly even where it has been given in
a non-binding way – the trustees have a
fiduciary duty to act in the best interests
of the beneficiaries. This duty might
oblige the trustees to accept an offer 
to sell the trust shares and reinvest in 
less risky assets, even where the other
shareholders and the beneficiaries of 
the trust would reject the opportunity to
sell in favour of continuity of the family’s
investment in the business. If you have
trustees as shareholders you should check
how the story would unfold for you and,
if appropriate, construct some defences
against the trustees acting too
independently.

Risk and pensions

For a wide range of understandable
reasons, owner managers and business
families commonly reinvest a lot of profit
in their business. As a result, owners can
end up with a lot of their wealth in one
basket, which can be risky no matter how
confident you are in the ability of your
loved ones. It is generally wise, therefore,
to harvest wealth whenever you can. 
If you choose not to, life can become
particularly awkward when the senior
generation wants to retire and suddenly
does not feel they have enough financial
security independent of the business. In
these cases the best option/least worst
option might be to sell all or some of
their shares.

SELLING YOUR BUSINESS – PART ONE
THE EMOTIONAL DECISION

Whether or not to sell your business, and when to
sell, are among the most important decisions you
ever have to face as an owner. 

“IF SALE IS THE GOAL, YOU
NEED TO UNDERSTAND WHAT
YOUR BUSINESS IS WORTH”

Some owners start a business with sale
being the end in mind, while others end
up considering this conclusion to their
life in business because they don’t know
of any other workable answer to the
question, “What next?” 

By whichever means you reach the point
of considering whether or not to sell,
the following may help you to make 
the right decision. External market
considerations can, to an extent, dictate
the timing of your decision, for example
an active deals market or consolidation
in your sector. There are also internal
forces that are equally important when
it comes to planning, and which are
more under your direct control. 
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1 Why now?

Read the previous page and ask
yourself:

• Does the next generation of the
family have the interest and talent 
to become managers?

• If not, do we want to become family
owned but not family run?

• Do the owners have financial 
security independent of the business 
and if not can this be achieved by 
harvesting wealth from the business 
without selling it?

• How would the trustees of trusts 
that own shares react if they 
received an offer to buy their 
shares? Would they have to accept 
or would they do what the family 
or other beneficiaries of the trusts 
wanted?

2. Valuation

If sale is the goal, you need to
understand what your business is
worth, which means paying for good
advice. It can also be a bit of a reality
check on what you can expect to
receive for the business.

3 What are your non-negotiables?

These may include commitments by 
a purchaser to preserve a brand or
company name, to protect jobs or 
to keep the business in a certain
geographic area. Initial non-
negotiables may become negotiable
in a sale process because there is
usually a gap between your best 
or most desired outcome and the 
best possible outcome that can be
achieved in all the circumstances.
However, the wise seller will always
start out by identifying their best
outcome.

4 Avoiding sellers’ remorse

Not every business owner feels like
celebrating the sale of their business.
Whether you’ve started a business 
or taken over from relatives, you will
have devoted a major part of your
energy, passion and commitment –
your life – to nurturing and developing
the business, and so you shouldn’t
expect letting go will be easy. Feelings
of sadness and remorse can be
compounded by a worry about what
you will do with the rest of your life
and not everyone will be fulfilled by
having more time to pursue hobbies.
So before you decide to sell, decide
what you’ll do afterwards, which
could involve investing in new
businesses and pursuing opportunities
like philanthropy.

Whatever your reasons for selling, the decision is one of the most important and, possibly, most emotional decisions you will
make in your life. Someone once described their family business to us as “the wayward toddler of the family” – someone you
love unreservedly but who exasperates you beyond belief at times. Parting with that “wayward toddler” can be a real wrench. 

More information from Angus MacLeod: agm@wjm.co.uk

5 Purchaser diligence

In the sale process it is common 
for the purchaser to carry out due
diligence on the sellers, but in the 
sale of your business you may have
such an emotional attachment to 
the business that you should carry 
out diligence on the prospective
purchasers. For example, you might
want to do the following:

• Financial checks

• Information on previous acquisitions 
and how well the purchaser
honoured commitments like those
that are going to be part of your 
non-negotiables.

• Make a site visit to the purchaser or
to another company they’ve acquired.

• Do you trust them? If not do you
want to sell your business to them?

6. Negotiators and communication

If there are several sellers you might
want to appoint one as the main
negotiator with authority to act on
behalf of the others, but also the
clear responsibility to report back
regularly on progress with the sale
process. This can be easier than all 
the sellers acting individually and it
should be possible as long as all the
sellers have agreed at the outset
items 1, 2 and 3 on our suggested
agenda.

Where to start

On the next page, Ken Long’s article looks at how the sales process actually works. But how do you get to the start of that process? 

It is important to be aware of the factors that can propel a discussion about selling your business to the top of the agenda. If 
you want to start planning, the first task is a meeting of the owners. In a family business there can be good reasons for others 
to attend; for example, family members who are not owners now but could be in the future or those whose existing and future
careers could be affected by the decision.  

The following is your agenda for the meeting:

Angus MacLeod



1 The start of the process is
preparing your business for sale. 

In preparing your business for sale, it is
important not only to get your financial
records into order but also to spend time
reviewing your material contracts. 

If the sale of your business is likely to be 
a share sale, then checking your material
contracts for “change of control” clauses is
vitally important. You probably didn’t check
these provisions when you entered into the
contract – why would you? However, for 
a potential buyer, a “change of control”
clause may allow a supplier to, or customer
of, your company to terminate their contract.

In one example, I acted for a seller where
his company was purchasing fuel at a 
much cheaper rate than that at which 
his competitors were buying fuel (and this
was a material contract in his business). 
His fuel purchase contract contained a
“change of control” provision. The supplier
was faced with a stark choice: lose the
contract through not re-negotiating with
the new owner or keep the contract on its
existing terms. 

Of course if you are negotiating material
contracts before the sale, make sure 
you try to get any “change of control”
provisions knocked out of the contract 
as this simple move could add enormous
value to your business. 

2 Do your employment
contracts with your senior
employees contain robust
restrictive covenants? 

The last thing a buyer wants is to buy your
company and see the senior management
team leave shortly afterwards either to set
up on their own or to work for competitors. 
It might be difficult to attempt to insert
restrictive covenants into employment
contracts before a sale without senior
employees being alerted. 

Certainly this is something to discuss with 
a potential buyer as they may want to speak
to senior employees in any event – perhaps
to offer them more attractive terms – so it’s
a discussion that needs to be had. There’s
been more than one case where buyers
have paid a substantial sum for a business,
often in the millions, but where senior
management teams have left within a year
rendering the business virtually worthless.

SELLING YOUR BUSINESS – PART TWO
KEY ASPECTS OF THE TRANSACTION

3 Heads of Terms

Although some sale processes jump from 
an initial conversation to a full-scale Sale
and Purchase Agreement, I would advise
you agree an intermediate stage in the
process known as Heads of Terms. Here, 
the principles of the deal are set down 
on one or two pages so that both parties
know what they have agreed to. 

Heads of Terms, known as Heads, can 
avoid huge time and legal costs later in 
the process if an issue arises between the
parties which is difficult to reconcile – by
which stage you have incurred cost in
agreeing everything else! 

Much is made of Heads being non-binding
(other than the usual exclusivity and
confidentiality clauses) and no doubt this 
is an important aspect but, if you have not
included something in the Heads, you will
find it very difficult to try and negotiate it
into the main Sale and Purchase Agreement
if it was not included in the Heads. Quite
understandably the buyer will say, “if it was
that important, why was it not raised at an
earlier stage?” so that it could have been
discussed. The buyer will have started an
expensive due diligence process believing
the Heads were agreed and they will be
reluctant to entertain new issues late in 
the day. 

Trying to add items later to the Sale and
Purchase agreement, in my opinion, sees
the seller’s power to negotiate slip away.
The seller “just wants it to get done” but
the power in the deal can shift to the buyer
which may not be beneficial.

Ken Long and his team are very active in acting for clients in the sale of their companies (and it is mostly
company sales rather than business sales because of the tax benefits of entrepreneurs relief).  We asked
Ken to distil down his thoughts on the key aspects of those transactions so providing an aide memoire
for anyone considering selling up.
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4 The “Chip”

In the Heads, you will have agreed the
indicative price for the business, subject 
to the buyer carrying out his due diligence
and, possibly, finding something he has 
not taken into account in his valuation. 

In my experience, a buyer will always want
to “Chip” at the price set out in the Heads,
in order to reduce it, whether there is good
reason to do so or not. 

Unfortunately, in the current climate, a
buyer is likely to test the seller’s mettle by
submitting a lower bid and watching the
reaction. These bids are often delivered on
the day immediately prior to the scheduled
completion of the sale and are an attempt
to “bounce” the seller into a quick decision.
Whether or not a seller agrees to the
“Chip” will, by and large, depend 
on the reasons for the sale.

Warranties and Indemnities

In my experience, if a client is selling a
company, they will either thoroughly
engage in the negotiation of warranties and
indemnities or be thoroughly disenchanted
by the process (having taken the view that
they are largely irrelevant, the business
being as clean as a whistle and, in any
event, all the principal terms were agreed 
in the Heads so why are we having this
secondary negotiation now!). I did have an
amount of sympathy with the second view
but, since 2008, this sympathy has receded
as claims are often made under warranties
and indemnities as a post-completion
“Chip” at the purchase price.

It is common for sellers to agree an element
of deferred consideration on the purchase
price to be payable, say, a year after
completion providing there are no warranty
or indemnity claims. Unless this deferred
consideration is secured by a floating
charge or similar, I do worry that all
deferred consideration does is to entice a
buyer to spend a year concocting warranty
and indemnity claims to eventually present
them to the seller on the date the deferred
consideration is due. 

Another point on warranties and
indemnities is Employee Benefit Trusts (EBTs).
In the noughties, many owner managed
businesses set up offshore EBTs making a lot
of money for the middle men who advised
that these schemes were robust and very
different to that run by the former The
Rangers Football Club P.L.C. 

In the current climate, post the Rangers
case, how will a potential buyer view a
company with an EBT? 

5 Sale and Purchase Agreement 

Once the Heads have been agreed and, as
due diligence is progressing, the first draft
of the Sale and Purchase Agreement will be
received from the buyer’s lawyers. There are
four aspects of the Sale and Purchase
Agreement that I want to touch on:

• Warranties and Indemnities 

• Restrictive Covenants

• Completion Accounts

• Earn-out joined to a partial sale
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Often they will be relaxed about the EBT
simply because they have no intention 
of picking up any liability if the EBT fails,
making the company due to pay corporation
tax on money put into the EBT and income
tax on money paid out of the EBT.

In such cases, a buyer will want more than
the usual blanket indemnity from a seller;
he will want hard cash put into escrow until
the legality of the company’s EBT scheme is
determined. The amount of cash to be put in
escrow will be the amount of HMRC’s claim. 

Most companies who set up EBTs received
letters from HMRC in 2010 intimating their
claim against the company and the amount
of that claim.

This leads to the prospect of a large sum of
money being held in escrow potentially for
a very long time – probably until a test case
meanders its way to the Supreme Court,
which could be up to ten years, maybe
more. This prospect is not appealing to
either buyer or seller. 

There are no easy answers as to how a
buyer and seller deal with the potential
liability of a supposedly “robust” EBT. In
one case in which I was involved, the buyer
and seller decided to split the difference
between them and pay 50% of the escrow
monies to the buyer and 50% to the seller.
This was on the basis that the seller would
rather have half the money now, rather
than all or none of the money in ten years’
time. The buyer was willing to take on the
risk that the EBT would succeed and, if it
did not, at least it would receive half the
liability. Of course the buyer was taking the
additional risk of interest and penalties on
the EBT liability, for perhaps as long as the
ten year period. 

Reaching agreement in this case wasn’t
swift either, as it took the buyer and seller a
full year, after completion, to come to terms.

Restrictive covenants on 
the seller

In my experience in a Share Sale or Business
Sale Agreement, a restrictive covenant 
(non-compete) on the seller will last up to
three years. It is also my experience that,
unless there are complexities which need 
to be negotiated so that the seller’s existing
business can continue to operate, a seller
will willingly sign up to a three year
restrictive covenant and then quietly set 
out to establish a competing business while
avoiding triggering the covenant. 

Many sellers quickly regret signing such
covenants. A seller soon becomes aware
that he has a particular skill in that
particular business, so decides he would 
like to use the capital generated from the
sale to set up a new business in that market
because that’s where his skills are. In my
experience sellers are particularly keen to
get back into a business they know well.
There is often little advice I can give to a
seller in this situation, other than to advise
him to make sure that he does not breach
the covenants he signed up to. 

Completion Accounts

Completion accounts are a mechanism 
in Share Purchase Agreements whereby 
a set of accounts for the business are to 
be drawn up at a particular date and the
purchase price is then based on those
accounts. This mechanism gives protection
to both the buyer – who can be sure he is
getting what he paid for – and the seller –
who knows exactly what is being sold for
what value. 

With completion accounts, the seller agrees
to a certain level of net assets in the
company at completion. If the actual net
assets are less than that figure on the date
of completion, then the seller has to repay
some of the purchase price. Of course, if
the assets are greater, the buyer should pay
an additional sum (often on a pound for
pound basis). 

SELLING YOUR BUSINESS – PART TWO CONTINUED
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In my view, a seller is more likely to lose
money because of poorly drafted
completion account provisions than through
any other aspect of the Sale and Purchase
Agreement. This is because the seller and
buyer will require certain assumptions to be
made in the calculation of the completion
accounts. These assumptions need to be
very tightly drafted and given clear values
for the purposes of the completion
accounts even although, in reality, they
might be different. 

A typical example is the amount to be
accrued for bonuses for the year up to
completion. If the figure to be accrued 
for bonuses is not agreed between the
buyer and the seller and inserted into the
completion account mechanism, then either
party can debate the issue after completion
– an argument from which there will only
be one winner. 

A reader might take the view that this is all
pretty basic but, unless you have been in a
sale process, with the clock ticking down
and the pressure on to get an agreement on
a whole range of issues before completion,
it can be hard to understand the likelihood,
and the significance, of items not being
fully thought through and included into 
the completion accounts mechanism. 

Earn-out in Partial Sales

Most sales will involve some element of
earn-out, where part of the purchase price
is withheld to see if the business performs
as anticipated. There is a certain logic to this
process, as an earn-out allows the business
to prove its own value – if a target figure 
of earnings is not reached, then the full
price is not payable. 

Earn-outs often last for up to 3 years after
the sale date. In this situation, the buyer
and seller may agree that the seller sells
50% or 75% of the shares to the buyer 
and then the seller works as the CEO in the
Company for the period of the earn-out.

An earn-out allows the seller to work in 
the business, which ensures the best
possible chance of the company hitting 
its earnings target, and for the buyer, the
earn-out effectively allows the business to
pay for itself.

From these perspectives, and if it all goes 
to plan, an earn-out partial sale seems to 
be win-win for both buyer and seller. 

However, there may be a difficulty where 
a new culture imposed by the buyer is not
to the seller’s liking; here the seller may feel
he is not in proper control of “his” business
and the relationship with the buyer could
deteriorate within the earn-out period.

If this happens neither the buyer nor the
seller will be happy and that will affect
business performance. The worst of all
possible outcomes may occur where the
buyer sacks the seller from his management
role thereby depriving him of his right to
drive the business to fulfil the earnings
criteria. Being sacked is the worst possible
outcome for the seller because he is
separated from the business, he doesn’t 
get his monthly salary, and he will have 
little confidence that the earn-out will 
be achieved. 

In this set of circumstances, to protect the
seller and also to give some certainty to
both the buyer and the seller, I would advise
both parties to agree a “floor price” which
would be payable even if the seller was
removed from the business or, perhaps,
suffers ill health or even dies during the
earn-out period. Such an agreement means
the floor price is paid for the remaining
shares he holds at the time of ceasing to 
be part of the business. Essentially the floor
price would act as a “hedge” against the
risk that the seller is no longer there to
manage the business over the earn-out
period. It is also a figure that the buyer can
live with because he believes there is good
evidence that the price will not fall below
this level. 

It should be clear there is far more to
selling your business than simply
hanging a “For Sale” sign over the front
door. Ensuring the transaction process
proceeds without too many hitches is
where we come in. We help buyers and
sellers navigate their way through to 
a successful conclusion.

More information from Ken Long:
kbl@wjm.co.uk
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if a key employee or one of the principals
becomes seriously ill or dies. 

Banks will often insist on insurance on the
lives of individuals behind a business as a
condition of any loan, but this insurance is
for the protection of the bank and not the
business.

Consider this…

A business is planning to launch a new
product, which is key to its development
and from which it anticipates making
substantial profits over time. The project is
headed by a highly-skilled design engineer
who is on a substantial salary package. 

What happens to the business and its plans
if this individual dies or suffers a critical
illness unexpectedly? What is the financial
loss to the company? The product launch
may need to be delayed, so delaying the
anticipated income and profit stream which,
in turn, might impact on the viability of the
business. The costs of bringing in interim or
contract designers will be high which will
again extend the payback period. 

However, at a reasonable cost, the business
could have arranged life insurance and
critical illness insurance on this key
individual. The payment from either policy
could have been used to help the business
manage its crisis better.

Most businesses accept that they need
to insure their material business assets.
Most businesses usually arrange
insurance for damage or loss to their
buildings, vehicles, trade debts and 
even their office desks and furniture. 

However when many businesses are asked
about what their most important asset is,
the answer is often “our people”, whether
that means the people employed by the
business or the people who own and run
the business.

Often though, in many successful
businesses, it’s the people who are not
insured, leading to the stark reality that 
the business would become very vulnerable

Consider this…

James and Peter are both in their early 40s,
both married with two children of school
age. They have been in business together
for 10 years and their highly successful
business turns over £2m pa. James and
Peter are both fully involved in the business
on a “hands on basis” and each has a salary
package of £150,000. 

How does the business cope if Peter has 
a heart attack and can’t work? 

James is unable to do both jobs and has 
to consider recruiting an experienced and
expensive replacement. Will the business be
able to cope with this additional overhead
and still maintain Peter’s salary package of
£150,000, even though he is unable to
work? If Peter remains unable to work 
and the business is unable to pay Peter his
salary package, how will his family cope
financially?

The position is even worse if either principal
dies. If Peter dies and leaves his entire estate
including his shareholding in the business to
his wife, what happens to the business?

Is the business able to support Peter’s family
through the payment of dividends? Even if
James, as the surviving principal, wishes to
support Peter’s family, is the business able 
to do so from a financial point of view?
How will the business continue to function
with 50% of the shares being held by
Peter’s wife, who may have no knowledge
of the business, and who may find it
difficult to cope with now being involved 
in her late husband’s business?

These concerns and issues can be
addressed, and risks to both the business
and the individuals minimised. The starting
point is a full and frank discussion between
owners about death, long term illness and
injury and the potential effects on the
business if one partner is no longer there
due to incapacity or death. 

After that discussion, risk minimisation
solutions can be put in place. With a
combination of shareholder agreements,
estate planning and insurance in order 
to fund the necessary payments, these
concerns and issues can be addressed 
and the risks to both the business and 
the individual’s family can be minimised.

Insurance protection of the principals 
in a business is vital when considering
business succession planning.

Without arranging adequate insurance for
the principals, the death or serious illness 
of any of those individuals could make the
business very vulnerable.

BUSINESS INSURANCE
AND SUCCESSION

More information from Grant Johnston:
wgj@wjm.co.uk 
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